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Should asylum seekers be returned under Dublin system?

COMMENTARY |

BY SOLON ARDITTIS *

Over the past few months there have
been repeated calls from a number of
European Union member-states tore-
sume the transfer of asylum seekers

-to Greeceunder the Dublin Regulation,

which provides for the return of ap-
plicants to the member-states through
which they first entered the EU.
Dublin transfers to Greece have
been suspended since 2011, following
two judgments by the European
Court of Human Rights (ECHR) and
the Court of Justice of the European
Union (CJEU), which identified “sys-
temic deficiencies” in the Greek asy-

‘lum system.

While all the regular progress re-
ports issued by the European Com-
mission since this suspension had sys-
tematically concluded against resum-
ing Greece’s participation in the
Dublin system, thelatest report pub-
lished on December 8 has forthe first
time recommended a gradual re-
sumption of Dublin transfers to
Greece from March 15, 2017.

Is this recommendation fair and jus-
tified?

While the latest progress report
published by the European Commis-
sion hasrightly noted a wide range of
improvements in Greece’s legal, tech-
nical and operational ability to deal
with the enduring migrant crisis, a
number of challenges still appear to
stand in the way of Greece’s imple-
mentation ofthe Dublin rules. To men-
tion but a few:

Between January and December 4,
2016, 171,909 migrants arrived irreg-
ularly in Greece and the average daily
number of arrivals in Greece has in-
creased since August 2016. Moreover,
following the closure of the Western

Balkans route, which prevents third-

country natienals from moving on-
Wward, more than 62,000 third-country
nationals having arrived irregularly
are currently still present in Greece.
The pending asylum cases to be ex-
amined at firstinstance were, on Sep-

‘tember 30, more than 17,000 and the

asylum application case load that the
Greek Asylum Service is facing is sig-
niﬁcantly_higher_ than in previous
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The European Commission has reco'mniended a gradual resumption of Dublin transfers to Greece from March 15, 2017,
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As of December 6, only
6,212 people out of the
planned 63,302 had
effectively been relocated
from Greece to other
member-states
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years. While Greece has significantly
increasedits overall reception capacity
for both irregular migrants and asy-
lum applicants, serious challengesre-
mainin the Aegeanislands, where the
current maximum reception capacity

isaround 8,200 against a total number

of 16,295 registered migrants.
Atleast asimportantly, the capacity
for vulnerable applicants is still very

“suboptimal, with a current waiting list

of 1,195 unaccompanied minors who
need to be placedin appropriate facil-
ities. Thisisin addition to the growing
concerns about the protection of vul-
nerable applicants, including unac-
companied minors, in view of the lack
of an adequate guardianship system.

Finally, despite notable improve-
ments over the past fewmonths, both

the Greek Asylum Service and the Ap-
peal authorities continue to be under-
staffed relative to their growing work-
load.

The above diagnosis does not bode
well for Greece’s fitness to regain

~membership of the Dublin system in

the foreseeable future. What is more,
it is difficult not to advance that the
calls issued by some member-states
forthereintegration of Greece into the
Dublin system may have been more
politicallymotivated, in view of a num-
ber of major national elections, than
reflective of the actual magnitude of
theissueat stake. For example, in Ger-
many, the number of asylum cases for
which Greece should be responsible
under the Dublin Regulation amount-
edto 18,897 people for the first halfof
2016, and 5,436 for 2015. This is less
than 2 percent of the over 1 million
asylum applicants and migrants
which Germanyreceivedin2015, and
some 6 percent of the approximately
300,000 peopleitis expected toreceive
in 2016, according to the Federal Office
for Migrants and Refugees (BAMF).
Based on these figures, thereis little
doubt that the number of Greek Dublin
cases in Germany, orthe even smaller
number of Greek Dublin casesin other
member-states, will only affect Ger-

many’s and othermember-states’na-

tional budgets very marginally. if

‘Greece were to be reinstated in the
. “Dublin system. -

On the other hand, would it not be
fair to also examine the number of
Greek Dublin cases in the EU in the
light of the achievements of the EU
Relocation Planto date? As of Decem-
ber 6, only 6,212 people out of the
planned 63,302 had effectively been
relocated from Greece to othermem-
ber-states. The balance would prob-
ably amount to — if not exceed — the
number of cases falling under
Greece’s Dublin obligations.

~ While responsibility for deciding on
aresumption of Dublin transfers in in-
dividual cases lies exclusively with the
member-states’ authorities under the
control of the courts, the appropriate-
ness of reinstating a member-state

whoserefugee crisis was caused large-
ly by an unfavorable geographic posi-
tion and a failing EU responsibility
sharing environment may therefore
be questioned. This is particularly true
when other, better-resourced mem-
ber-states have themselves decided to
suspend theirimplementation ofboth
the Dublin and Schengen rules, orhave
ignored their legal obligation to par-
ticipate in the EU Relocation Plan.

According toastatement by the Eu-
ropean Commission’s spokesperson
a few months ago, commenting on
the forthcoming revision of the
Dublin system, every member-state
should abide by the rules, and before
Dublinisreformed, the returns tothe
country from where the asylum seek-
ers first crossed into the rest of the
EU should apply.

However, since the forthcoming
Dublin reform foresees, among oth-
erthings, that the current regulation
will be supplemented with a “cor-
rective fairness mechanism” that
will address situations of dispropor-
tionate pressuire on individual mem-
ber-states, would it not be more fit-
ting for Greece to only regain mem-
bership of the Dublin system after,
and not before, the forthcoming re-
form and the new solidarity mech-
anismes are in place, not least when
the viability of the EU-Turkey mi-
gration agreement now appears so
fragile? And how morally tenable
would it be for Greece to have to re-
sume its implementation of the
Dublin rules before the EU Reloca-
tion Plan has fulfilled all its commit-
ments and has materialized the prin-
ciples of responsibility sharing on
which the new Dublin system is de-
signed to build? '
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